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DIGEST 

1 .  P r o t e s t  of agency 's  d e c i s i o n  n o t  t o  waive a f i r s t  
a r t i c l e  t e s t i n g  requirement is denied where t h e  9-year o l d  
f i r s t  a r t i c l e  t e s t  report submit ted i n  suppor t  of wa ive r  
r eques t  was f o r  a product manufactured under a d i f f e r e n t  
p r o c e s s  w i t h  a d i f f e r e n t  des ign  a t  d i f f e r e n t  f ac i l i t i e s  for 
a predecessor  company, and t h e  o t h e r  f i r s t  a r t i c l e  t e s t  
r e p o r t s  submit ted were f o r  smaller o r  l a r g e r  products ,  were 
t e s t e d  by o t h e r  agenc ie s ,  and may not have been f o r  a 
product  i d e n t i c a l  t o  t h e  product  reques ted .  

2 .  Where agency-level p r o t e s t  t h a t  awardee is not an 
approved source  as requi red  by s o l i c i t a t i o n  was f i l e d  w i t h  
t h e  c o n t r a c t i n g  agency more t h a n  1 0  days a f t e r  t h e  p r o t e s t e r  
knew o r  should have known basis of p r o t e s t  and t h u s  was 
u n t i m e l y ,  subsequent p r o t e s t  t o  General  Accounting Of f i ce  on 
same ground a l s o  is untimely. 

DECISION 

Comdyne I,  I n c . ,  p r o t e s t s  t h e  award of a c o n t r a c t  t o  Corbin 
Supe r io r  Composites under reques t  f o r  p roposa l s  ( R F P )  
No. N00104-88-R-ZG67, i s sued  by t h e  Navy Ships  P a r t s  Control  
C e n t e r  f o r  a i r  c y l i n d e r s  f o r  i n f l a t a b l e  s h i p  l i f e b o a t s .  
Comdyne o b j e c t s  t o  t h e  Navy's d e c i s i o n  not  t o  waive  t h e  
f i r s t  a r t i c l e  t e s t i n g  requirement f o r  Comdyne and f u r t h e r  
asser ts  t h a t  Corbin was not  an  approved source  as  requi red  
by the s o l i c i t a t i o n .  

We deny t h e  p r o t e s t  i n  p a r t  and d i s m i s s  it i n  p a r t .  

The RFP s o l i c i t e d  o f f e r s  f o r  889 a l u m i n u m ,  spun seamless 
c o n s t r u c t i o n  c y l i n d e r s  wrapped i n  f i b e r g l a s s  w i t h  an 
i n t e r n a l  volume of 4 5 5  cub ic  i n c h e s  ( c u .  i n . ) .  The 
p o t e n t i a l l y  exp los ive  c y l i n d e r s  a r e  used on s h i p  l i f e b o a t s  
t o  i n f l a t e  primary and secondary tubes .  The s o l i c i t a t i o n  



r e q u i r e d  a f i r s t  a r t i c l e  tes t  and report. However, t h e  Navy 
a l so  r e s e r v e d  t h e  r i g h t  t o  waive f i r s t  a r t i c l e  t e s t  
r e q u i r e m e n t s  i n  t h e  e v e n t  award was made t o  a c u r r e n t  or 
prior p r o d u c e r  of a r t i c l e s  " i d e n t i c a l  or s imi la r"  t o  those 
r e q u i r e d  by t h e  s o l i c i t a t i o n  and t o  d e t e r m i n e  w h e t h e r  
a r t i c l e s  p r e v i o u s l y  s u p p l i e d  by a n  o f f e r o r  were "s imi la r"  t o  
t h e  c y l i n d e r s  r e q u i r e d  u n d e r  t h e  s o l i c i t a t i o n .  The RFP a lso  
c o n t a i n e d  a c l a u s e  s t a t i n g  t h a t  o n l y  s o u r c e s  p r e v i o u s l y  
a p p r o v e d  by t h e  gove rnmen t  were so l ic i ted  and o u t l i n i n g  t h e  
p r o c e d u r e  for o b t a i n i n g  s o u r c e  a p p r o v a l .  T h i s  c l a u s e ,  t h e  
Navy s t a t e s ,  was i n a d v e r t e n t l y  i n c l u d e d  i n  t h e  s o l i c i t a t i o n  
s i n c e  i t  was n o t  t h e  N a v y ' s  i n t e n t  t o  r e q u i r e  t h a t  any  
o f f e r o r  be s o u r c e - a p p r o v e d .  

The  Navy received f o u r  o f f e r s  by t h e  J a n u a r y  29, 1988, 
c l o s i n g  date .  Comdyne o f f e r e d  t h e  lowest price for  t h e  
c y l i n d e r s  c o n t i n g e n t  on  w a i v e r  of t h e  f i rs t  a r t i c l e  
r e q u i r e m e n t .  C o r b i n  o f f e r e d  t h e  lowest price w i t h  f i r s t  
a r t i c l e  t e s t i n g .  

F o r  p u r p o s e s  of o b t a i n i n g  f irst  a r t i c l e  w a i v e r  Comdyne 
i d e n t i f i e d  f i rs t  a r t i c l e  tes ts  completed u n d e r  t w o  p r ior  
c o n t r a c t s :  a f i r s t  a r t i c l e  tes t  report  dated A p r i l  23, 
1979, for a 455 cu.  i n .  c y l i n d e r  p roduced  by Comdyne's 
predecessor company, C o r b i n  Sales C o r p o r a t i o n ,  u n d e r  a Navy 
c o n t r a c t ;  and a report da ted  Apr i l  25, 1986, u n d e r  a D e f e n s e  
L o g i s t i c s  Agency ( D L A )  c o n t r a c t  f o r  a 250 C U .  i n .  c y l i n d e r  
w h i c h ,  Comdyne s t a t e s ,  conformed t o  t h e  same m i l i t a r y  
s p e c i f i c a t i o n  as  r e q u i r e d  f o r  t h e  455 c u .  i n .  c y l i n d e r .  

T h e  Navy decided n o t  t o  waive  f i r s t  a r t i c l e  t e s t i n g  f o r  
Comdyne b e c a u s e  Comdyne i t s e l f  had n e v e r  s u p p l  ied t h e  4 55 
CU. i n .  c y l i n d e r  d i r e c t l y  t o  t h e  Navy, and t h e  f i r s t  a r t i c l e  
t e s t  reports r e l i ed  o n  by Comdyne were n o t  c u r r e n t .  T h e  
Navy t h e n  awarded a c o n t r a c t  t o  C o r b i n  on  J u l y  5, 1988. 
Comdyne protested t h e  f a i l u r e  t o  w a i v e  f i r s t  a r t i c l e  t e s t i n g  
to  t h e  Navy b y  l e t t e r  d a t e d  J u l y  1 2 ,  and s u p p l e m e n t e d  i t s  
p r o t e s t  on  A u g u s t  8 ,  a l l e g i n g  t h a t  C o r b i n  was n o t  an 
a p p r o v e d  s o u r c e .  Comdyne's i n i t i a l  protest  t o  t h e  Navy was 
d e n i e d  on  September 2 ;  Corndyne's s u p p l e m e n t a l  protest  i s s u e  
was n o t  addressed. Comdyne f i l e d  i t s  pro tes t  w i t h  o u r  
O f f i c e  on  September 12, r a i s i n g  b o t h  i s s u e s .  

Comdyne f irst  a r g u e s  t h a t  t h e  Navy i m p r o p e r l y  refused t o  
w a i v e  f i rs t  a r t i c l e  t e s t i n g  f o r  i t s  p r o d u c t .  Comdyne 
a c k n o w l e d g e s  t h a t  i t s  m a n u f a c t u r i n g  process, c y l i n d e r  f 

d e s i g n ,  f a c i l i t i e s  and management h a v e  changed  s i n c e  t h e  
1979 first  a r t i c l e  t e s t  o n  t h e  455 CU. i n .  c y l i n d e r ,  b u t  
s t a t e s  t h a t  t h e  c h a n g e s  have been  improvements .  Comdyne 
f u r t h e r  asserts t h a t  it h a s  s u p p l i e d  t h e  455 c u .  i n .  
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c y l i n d e r  t o  t h e  Navy u n d e r  two 1 9 8 8  c o n t r a c t s  and o n e  1 9 8 2  
c o n t r a c t  where f i r s t  a r t i c l e  t e s t i n g  was waived .  

Comdyne a l so  m a i n t a i n s  t h a t ,  a l t h o u g h  its 2 5 0  cu .  i n .  
c y l i n d e r  was p roduced  u n d e r  a DLA c o n t r a c t ,  it was 
d i s t r i b u t e d  t o  t h e  Navy; t h a t  t h e  f irst  a r t i c l e  tes t  on t h e  
c y l i n d e r  i s  v a l i d  s i n c e  it was pe r fo rmed  o n  Apr i l  2 5 ,  1 9 8 6 ,  
less t h a n  2 y e a r s  before t h e  c l o s i n g  d a t e  for  receipt o f  
o f f e r s  o n  t h i s  p r o c u r e m e n t ;  and t h a t  t h e  smaller c y l i n d e r s  
a r e  o f  s i m i l a r  d e s i g n  t o  t h e  4 5 5  c u .  i n .  c y l i n d e r .  Comdyne 
a l so  r e l i e s  on f i r s t  a r t i c l e  tes t  reports f o r  5 5 0  c u .  i n .  
and  2 8 5  c u .  i n .  c y l i n d e r s  p roduced  f o r  t h e  Depar tmen t  of 
T r a n s p o r t a t i o n  ( D O T )  which q u a l i f i e d  o n  J u l y  1 ,  1 9 8 1 ,  t o  a 
DOT s t a n d a r d  wh ich ,  Comdyne a r g u e s ,  is i d e n t i c a l  i n  a l l  
mater ia l  r e s p e c t s  t o  t h e  Navy's  s p e c i f i c a t i o n  for t h e  4 5 5  
cu .  i n .  c y l i n d e r .  

F i n a l l y ,  Comdyne m a i n t a i n s  t h a t  t w o  q u a l i t y  d e f i c i e n c y  
reports p e r t a i n i n g  t o  t h e  c y l i n d e r  relied o n  by t h e  Navy t o  
support  i t s  d e c i s i o n  n o t  t o  waive  f i r s t  a r t i c l e  t e s t i n g  are 
n o t  r e l e v a n t  s i n c e  t h e y  were n o t  raised u n t i l  a f t e r  t h e  
w a i v e r  d e c i s i o n  was made. 

The  Navy r e s p o n d s  t h a t  a l t h o u g h  Comdyne asserts t h a t  t h e  
c h a n g e s  t h a t  have  been  made to  t h e  4 5 5  cu .  i n .  c y l i n d e r  a r e  
improvements ,  n o n e t h e l e s s  t h e  f i r s t  a r t i c l e  tes t  report it 
relies on i s  9 y e a r s  o l d ,  t h e  c y l i n d e r  was produced a t  a 
d i f f e r e n t  f a c i l i t y  u n d e r  d i f f e r e n t  management, and ,  a s  
Comdyne acknowledges ,  i t s  m a n u f a c t u r i n g  processes and 
c y l i n d e r  d e s i g n  have changed  s i n c e  1 9 7 9 .  I n  a d d i t i o n ,  t h e  
Navy asserts t h a t  t h e  4 5 5  cu .  i n .  c y l i n d e r s  s u p p l i e d  t o  t h e  
Navy unde r  t h e  1 9 8 2  c o n t r a c t  were m a n u f a c t u r e d  by C o r b i n  
Sales C o r p o r a t i o n ,  n o t  Comdyne, and t h e  c y l i n d e r s  suppl ied 
u n d e r  t h e  two 1 9 8 8  c o n t r a c t s  were f o r  local Navy m a i n t e n a n c e  
a c t i v i t i e s  wh ich  do  n o t  r e q u i r e  appropriate  t e s t i n g  s u c h  as 
t h a t  c o n d u c t e d  by t h e  Navy S h i p s  P a r t s  C o n t r o l  C e n t e r  i n  i ts  
c a p a c i t y  as t h e  Navy ' s  wholesale i n v e n t o r y  manager  
r e s p o n s i b l e  f o r  t h e  q u a l i t y  o f  t h e  r e p l a c e m e n t  c y l i n d e r s .  

Wi th  respect t o  t h e  2 5 0  cu.  i n .  c y l i n d e r s  m a n u f a c t u r e d  by 
Comdyne, t h e  Navy n o t e s  t h a t  t h e  4 5 5  cu .  i n .  c y l i n d e r  is 
n e a r l y  twice t h e  s i z e  of  t h e  smaller c y l i n d e r  and t h a t  t h e  
Navy has n o  a s s u r a n c e  t h a t  t h e  c y l i n d e r s  wou ld  be i d e n t i c a l  
and  would meet t h e  Navy ' s  s a f e t y  r e q u i r e m e n t s  s i n c e  t h e y  
d e r i v e  t h e i r  s t r e n g t h  from f i b e r g l a s s  w i n d i n g s  of  a 
pa r t i cu la r  c o n f i g u r a t i o n  and t e n s i o n .  T h e  Navy f u r t h e r  , 
asser ts  t h a t  t h e  2 8 5  c u .  i n .  and 5 5 0  CU. i n .  c y l i n d e r s  which ' 
Comdyne m a n u f a c t u r e d  t o  t h e  DOT s t a n d a r d  were of a d i f f e r e n t  
s i z e  and were tes ted  t o  a n o t h e r  n o n - m i l i t a r y  a g e n c y ' s  
s p e c i f i c a t i o n .  

3 B-2 3 257 4 



F i n a l l y ,  t h e  Navy n o t e s  t h a t  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  
c y l i n d e r  is a c r i t i c a l  s a f e t y  i t e m  which is h i g h l y  
p r e s s u r i z e d  and p o t e n t i a l l y  e x p l o s i v e ,  t h e  receipt of  t w o  
p r o d u c t  q u a l i t y  d e f i c i e n c y  reports c i t i n g  c r a c k e d  f i b e r g l a s s  
wrapp ing  and u n r a v e l e d  hoop wrapping  i n  May and J u n e  1988 ,  
as w e l l  as  s e v e r a l  r e c e n t  i n c i d e n t s  o f  a i r  c y l i n d e r  
e x p l o s i o n s  on Navy s h i p s ,  v a l i d a t e  t h e  N a v y ' s  d e c i s i o n  to  
r e q u i r e  f i r s t  a r t i c l e  t e s t i n g ,  whe the r  or n o t  t h o s e  
i n c i d e n t s  were r a i s e d  b e f o r e  t h e  d e c i s i o n  was made. 

An a g e n c y ' s  d e c i s i o n  t o  waive  or n o t  t o  waive  f i r s t  a r t i c l e  
t e s t i n g  f o r  a p a r t i c u l a r  o f f e r o r  is s u b j e c t  t o  q u e s t i o n  o n l y  
where it is shown t o  be  u n r e a s o n a b l e .  Honeycomb Company o f  
America, B-225685,  J u n e  8 ,  1 9 8 7 ,  87-1 CPD 7 5 7 9 .  Because 
t h e  w a i v e r  clause d o e s  n o t  c o n f e r  upon o f f e r o r s  any r i g h t  t o  
a wa ive r  and f i r s t  a r t i c l e  t e s t i n g  is for  t h e  p r o t e c t i o n  and  
b e n e f i t  o f  t h e  government ,  w e  have  g e n e r a l l y  been  more 
demanding i n  o u r  a s s e s s m e n t  o f  c h a l l e n g e s  t o  t h e  d e n i a l  o f  a 
w a i v e r  and have  u t i l i z e d  a more s t r i n g e n t  s t a n d a r d  unde r  
which w e  w i l l  n o t  q u e s t i o n  a d e t e r m i n a t i o n  n o t  t o  waive  
f i r s t  a r t i c l e  t e s t i n g  a b s e n t  bad f a i t h ,  f r a u d  or a c lear  
showing o f  an  a b u s e  o f  d i s c r e t i o n .  
I n c . ,  - 8-223742 ,  Nov. 1 7 ,  1 9 8 6 ,  86-2 CPD li 5 6 4 .  

A i r l i n e  I n s t r u m e n t s ,  

F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  s 9 . 3 0 3  s t a t e s  t h a t  f i r s t  
a r t i c l e  t e s t i n g  may be appropr ia te  where a c o n t r a c t o r  h a s  
n o t  p r e v i o u s l y  f u r n i s h e d  a p r o d u c t  t o  t h e  gove rnmen t ,  o r  
where t h e  p r o d u c t  a c q u i r e d  unde r  a p r e v i o u s  c o n t r a c t  
d e v e l o p e d  a problem d u r i n g  i t s  l i f e ,  was n o t  produced  f o r  a n  
e x t e n d e d  p e r i o d  o f  t i m e ,  or  c h a n g e s  i n  p r o c e s s e s  o r  
s p e c i f i c a t i o n s  f o r  t h e  p r o d u c t  have  been  made. Wi th  r e g a r d  
t o  t h e  f i r s t  c r i t e r i o n ,  t h e  c o n t r a c t  h i s t o r y  of a 
p r e d e c e s s o r  company may q u a l i f y  a successor company f o r  
wa ive r  o f  f i r s t  a r t i c l e  t e s t i n g  based  on  t h e  i d e n t i t y  o r  
s i m i l a r i t y  o f  t h e  companies '  m a n u f a c t u r e d  p r o d u c t s ,  
f a c i l i t i e s ,  management, s t a f f ,  p r o d u c t i o n  and q u a l i t y  
c o n t r o l  processes. Power-Trol ,  I n c . ,  B-227954,  O c t .  5 ,  
1 9 8 7 ,  87 -2  CPD 11 3 3 5 .  

I n  o u r  v i e w ,  t h e  N a v y ' s  d e c i s i o n  n o t  t o  waive f i r s t  a r t i c l e  
t e s t i n g  f o r  Comdyne was r e a s o n a b l e .  F i r s t ,  Comdyne's 1979 
f i r s t  a r t i c l e  t e s t  report was, by  Comdyne's own a d m i s s i o n ,  
for a 4 5 5  CU. i n .  c y l i n d e r  m a n u f a c t u r e d  unde r  a d i f f e r e n t  
process, a t  d i f f e r e n t  f a c i l i t i e s ,  f o r  a predecessor company 
w i t h  d i f f e r e n t  management, and f o r  a c y l i n d e r  o f  a d i f f e r e n t  
d e s i g n .  Based on  t h a t  report, Comdyne would n o t  q u a l i f y  f o r  : 
t h e  s t a t u s  o f  a s u c c e s s o r  company f o r  w a i v e r  of f i r s t  
a r t i c l e  t e s t i n g  even  i f  i ts f i r s t  a r t i c l e  t e s t  had n o t  been  
c o n d u c t e d  9 y e a r s  ago. Second ,  Comdyne's f i r s t  a r t i c l e  
t e s t  reports on t h e  250 c u .  i n .  c y l i n d e r  u n d e r  t h e  D L A  
c o n t r a c t ,  and t h e  2 8 5  cu .  i n .  and  550  cu .  i n .  c y l i n d e r s  
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p r o d u c e d  t o  t h e  DOT s t a n d a r d ,  were for smaller or larger  
c y l i n d e r s ,  t h e  p r o d u c t s  were t e s t e d  by a g e n c i e s  o t h e r  t h a n  
t h e  Navy, and t h e  c o n f i g u r a t i o n  and t e n s i o n  o f  t h o s e  
c y l i n d e r s  may n o t  have  been  i d e n t i c a l  t o  t h e  455  cu .  i n .  
c y l i n d e r s  t o  be m a n u f a c t u r e d  t o  t h e  N a v y ' s  s p e c i f i c a t i o n s .  
A c c o r d i n g l y ,  i n  l i g h t  o f  t h e  p r e s s u r i z e d  and  p o t e n t i a l l y  
e x p l o s i v e  n a t u r e  o f  t h e  i n f l a t i n g  c y l i n d e r  t o  be used  on 
l i f e b o a t s ,  a s a f e t y - r e l a t e d  i t e m ,  w e  see no  r e a s o n  t o  
q u e s t i o n  t h e  N a v y ' s  d e c i s i o n  n o t  t o  wa ive  t h e  r e q u i r e m e n t  
f o r  f i r s t  a r t i c l e  t e s t i n g  f o r  Comdyne's cy l inde r s . l J  

Comdyne's a d d i t i o n a l  c o n t e n t i o n  t h a t  C o r b i n  is n o t  a n  
a p p r o v e d  s o u r c e  as r e q u i r e d  by t h e  RFP i s  u n t i m e l y .  The 
i s s u e  was f i r s t  r a i s e d  i n  Comdyne's Augus t  8 l e t t e r  t o  t h e  
Navy, more t h a n  10 d a y s  a f t e r  i ts  i n i t i a l  a g e n c y - l e v e l  
p ro tes t  d a t e d  J u l y  12 ,  when, a t  t h e  l a t e s t ,  Comdyne knew 
t h a t  award had been  made t o  C o r b i n .  The  i s s u e  t h u s  was n o t  
t i m e l y  f i l e d  w i t h  t h e  Navy, a n d ,  as a r e s u l t ,  i ts s u b s e q u e n t  
p ro tes t  t o  o u r  O f f i c e  a lso was u n t i m e l y .  See - B i d  Pro tes t  
R e g u l a t i o n s ,  4 C.F.R. SS 2 1 . 2 ( a ) ( 2 )  and  ( 3 )  ( 1 9 8 8 ) .  

I n  any  e v e n t ,  t h i s  a rgumen t  is w i t h o u t  merit. The Navy 
s t a t e s  t h a t  t h e  s o u r c e  a p p r o v a l  c l a u s e  was i n c l u d e d  
i n a d v e r t e n t l y  and t h a t  i n  f a c t  s o u r c e  a p p r o v a l  was n o t  
r e q u i r e d .  I n  a d d i t i o n ,  a c c o r d i n g  t o  t h e  Navy, i n c l u s i o n  of  
t h e  s o u r c e  a p p r o v a l  c l ause  had no  impact s i n c e  none o f  t h e  
o f f e r o r s ,  i n c l u d i n g  Comdyne and  C o r b i n ,  is  an  approved  
s o u r c e  f o r  t h e  c y l i n d e r s .  Comdyne d i s a g r e e s ,  a r g u i n g  t h a t  
o n l y  it is  an approved  s o u r c e .  Even a s suming ,  however ,  t h a t  
Comdyne is a n  approved  s o u r c e  and C o r b i n  is n o t ,  w e  f a i l  to  
see how t h e  N a v y ' s  i n c l u s i o n  o f  t h e  s o u r c e  a p p r o v a l  c l a u s e  
and  s u b s e q u e n t  w a i v e r  o f  t h e  r e q u i r e m e n t  i n  any  way 
p r e j u d i c e d  Comdyne s i n c e  it c o u l d  have  had no  e f f e c t  o n  
Comdyne's p r e p a r a t i o n  of i t s  proposal. 
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T h e  p ro tes t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

See S y r r y  Corp., 

G e n e r a l  C o u n s e l  

1 /  A s  n o t e d  above ,  t h e  awardee ,  C o r b i n ,  a lso w i l l  b e  
r e q u i r e d  t o  u n d e r g o  f i r s t  a r t i c l e  t e s t i n g .  
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